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RULES AND REGULATIONS

Title 10-—Energy

CHAPTER H—FFEDERAL ENERGY
ADMINISTRATION

PART 440—WEATHERIZATION
ASSISTANCE FOR LOW-INCOME PERSONS

Establishment of Regulations
AGENCY: Pederal Energy Administra-
tion.

ACTION: Final rule.

SUMMARY: The PFederal Energy Ad-
ministration (FEA) hereby establishes
regulations for a program of weatheri-
zation assistance for low-income per-
sons. ‘These regulations set forth the re-
quirements for the development and im-
plementation of & weatherization pro-
gram to assist in achieving s heslthful
dwelling environment and maximum
practicable energy conservation in the
dwellings of low-ineome persons, par-
ticularly elderly and handicapped low-
income persons, in order hoth to ald
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those persons least able to afford higher
energy costs and to conserve needed en-
ergy. .

EFFECTIVE DATE: May 25, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Mary M. Bell, Director, Office of
Weatherization Assistance, Room 6443,
Federal Energy Administration; Wash-
ington, D.C. 20461 (202-566-3091).

SUPPLEMENTARY INFORMATION:
A, Introduction.
B, Definitions.
C. Allocation of funds.
D. State applications.
E. Local applications.
. Administrative requiréements.
G. Minimum program requirements.
H. Allowable expendituyres:
1. Labor costs,
2, Installation costs,
3. Cost of weatherization materials,
4. Administrative costs.
I. Standards for weatherization.
J. Eligible dwelling units.
K. Adminiztrative review.
L. Technical assistance.

A. INTRODUCTION

On April 1, 1977. the Federal Energy
Administration published & proposed
rule (42 FR 17470) to establish a pro-
gram of weatherization assistance for
low-income persons.

FEA received 50 written comments on
the proposed rulemaking, and 108 in-
dividuals testified at the public hearings
held by the Regional Offices during the
week of April 18, 1877, and by the Na-
tional Office on April 25, 1977. Virtually
all of the commenters supported the
goals and concept of the proposal, but
many suggestions were made that re-
sulted in significant changes in the final
rule.

With the issuance of this final rule,
the Federal Energy Administration
(FEA) amends Chapter II of Title 10,
Code of Federal Regulations, to establish
a program of weatherization assistance
for low-income persons pursuant to Part
A, 42 US.C. 68616872, of Title IV of the
Energy Conservation and Production
Act (Act), Pub. L. 94-385, 90 Stat. 1125
et seq.

Although most of the comments FEA
received addressed specific sections or
items in the proposed rulemaking, some
comments were more general. Thirteen
commenters expressed the view that
grants should be made directly to Com-
munity Action Agencies (CAA's) to
avoid creating a new bureaucracy. Since
the enabling legislation provides, with
certain clearly defined exceptions, that
funding for weatherization projects
must be adminjstered bv the States, FEA
has not incorporated this suggestion in
the final rulemaking.

Twelve commenters recommended
that FEA should model its guidelines
more closely after those developed by
the Community Services Administration
{C8A) for its weatherization program.
However, since the Act delegates respon-
sibility for implementing the legislation,
which is markedly different in many re-
spects from CSA’s authorizing legisla-
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tion, to FEA, FEA's guidelines must ar-
ticulate the requirements of the Act.
Three commenters suggested that FEA
should coordinate with CSA, Department
of Labor (DOL) and the Administration
on Aging (AOA) in developing regula-
tions. FEA is sensitive to the importance
of coordination with other agencies but
considers that the extent to which it has
coordinated its activities with those of
other relevant agencies is sufficient.

B. DEFINITIONS—§ 440.3

FEA received six comments on the
definitions in the proposed_rulemaking.
all of which suggested that ventilation
and vapor barriers should be specifically
included under “weatherization mate-
rials.” The final guidelines have added
vapor barriers to the materials cited in
the proposed definiffon. Furthermore,
some of the definitions have been mod-
ified, some eliminated and others added,
either to clarify language used in the
proposed regulation or tc reflect changes
made bv the final rulemaking. Specif-
ically, the following revisions have been
made—“annual degree davs” has been
eliminated and “cooling degree days”
and “heating degree days” have been
added In order to clarify the allocation
formuia; “Indian’ has been replaced by
“Native American”; ‘sub-grantee” has
been defined more precisely; and defini-
tions of “local applicant” and “CETA",
&s an abbreviation for the Comprehen-
sive Emplovment and Training Act of
1973, have been added.

C. ALLQCATION OF FUNDS—§ 440.10

Proposed § 440.10 sets forth the al-
location provisions for funding of the
program. Two comments were recelved
stating that aliocating a base of $100,~
000 to each State s unjustified because
of the great difference in need between
the States. With one exception, FEA be-
lieves that the need factor is adequately
treated by the percentage allocation
provided by the proposed formula. With
the exception of Alaska, each State will
be allocated a base of $100,000.

FEA has received three comments re-
garding Alasks's allocation under the
formula. The commenters have recoin-
mended that Alaska be exempted from
the gllocation formula and that Alaska's
silocation be determined separately. Be.
cause of these comments as well as the
reasons indicated in the proposed rule-
making, FEA belleves an adiustment is
merited. Accordingly, Alasks will be
glven a base allocation of $200,000 which
is doubie the amount awarded to each
of the other States. FEA believes that
with this adiustment adequate provi-
glion has been made to address the
unique probiems encountered In Alasks.

FEA has retajined in this final regula-
tion the proposed formuls for establish-
ing the percent of each State’s share of
the remaining appropriated funds.

Twelve comments were received ques-
tioning FEA's assumption that the cost
of wesatherizing a multi-farnily unit is
half the cost of weatherizing a single
family unit. No reasonsblie alternatives
were proposed in these comments, nor
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was any hard data (on a nstionwide
basis) produced. FEA will retain the 0.5
factor assigned to renter-occupied
dwelling units because, although an ap-
proximation, it represents a reasonable
and workable correlation between the
cost of weatherizing this type of dwell-
ing unit and the greater cost of weather-
izing single-family dwelling units,

Six commenters recommended that
degree days not be squared because
squaring overremphasizes climate in
comparison to the number of dwelling
units eligible for assistance. FEA has
concluded, however, that squaring the
degree day factor places a greater em-
phasis on the States with extremes of
climate where the greatest need for
weatherization and potential for energy
conservation is found.

Four comments were received recom-
mending that more emphasis be given
to cooling degree days in the formula
because the proposed formula was
biased in favor of the coider States.
Four comments were recelved recom-
mending that even greater weight be
given to heating degree days because
weighting the funds in favor of the
Northern tier will yield the greatest
energy savings. FEA has retained the
weighting provided by the percentages
of total residential energy used for heat-
ing or cooling respectively in the pro-
posed formula because it is consistent
with the potential for energy savings.

One commenter recommended inclu-
sion in the formula of a factor for re-
gional cost of living differences, and an-
other recommended a factor for the num-
ber of senior citizens in a State. FEA has
concluded, however, that the factors in-
cluded in the formula are sufficient to
distribute the funds equitably. A factor
for senfor citizens is unnecessary because
the Act requires that priority be given to
assisting elderly low-income persons.
Moreover, most westherization projecis
in operation at this time report expend-
ing 80-90 percent of their resources for
weatherizing the dwellings of the low-in-
come elderly. A factor for regional cost
of living differences is unnecessary be-
cause, in general, those areas with a
higher cost of living esre the Northern
Tier States which are already receiving
a greater share of the available funds
than the “sunbelt” States. With respect
to Alaska, the Office of Management and
Budget (OMB}! Poverty Guidelines take
into account regional cost of living dif-
ferences by increasing the poverty level
to 25 percent above that established for
the other States.

D. BraTx APPLICATIONS—§ 440.12

Proposed § 440.12 sets forth the appli-
cation procedures for a State.

One commenter recommended that
FEA require the participation of Siate
agencles on aging and State agencles
assisting handieapped individuals in need
of westherization. This commenter also
recommended that these agencies be per-
mitted to participate in the development
of priorities for the provision of weath-
erization assistance to elderly and handi-,
capped individuals. It should be noted

that the regulation does not restrict the
participation of interested persons in the
development of the State plan and that
these persons may present their views at
the public hearing for the proposed plan.
FEA wishes to give the States maximum
flexibility in the planning phase of the
program and declines {o mandate the
participation of any particular organjza-
tion,

FEA will require the budget to include
& justification and explanation of any
amounts which an applicant seeks to ex-
pend for tools and equipment or trans-
portation costs or vehicle repair or in-
surance. This provision is necessary to
make certain that the limited funding
available will be used to the maximum
extent practicable to purchase weatheri-
zation materials.

FEA has also made minor technical re-
visions to proposed § 440.12 but the final
version contains no additional substan-
tive changes or additional submission
requirements.

E. Locar APPLICATIONS—§ 440.13

FEA has revised proposed §440.13 to
provide greater clarity. Only one substan-
tive change was made: to require the Re-
gional Administrator to give written no-
tice to all local applicants in a State if
a8 State does not participate in the pro-
gram. The 30 day application period for
& local applicant only commences to run
upon receipt of wriiten notice. FEA be-
lieves this creates a fairer opportunity
for local applicants by putting them on
notice of their potential eligibility for
direct funding.

Three commenters recommended that
the definition of “iocal applicant” in-
clude non-profit corporations, consortia
of local agencies, and other comrnunity
based organizations. There may be many
organizations other than CAA's, units of
general purpose local government. and
Indian tribal councils which are capa-
ble of establishing and operating a
weatherization project. However, FEA is
restricted to its definition of locsl appli-
cant by the Act.

F. ADMINISTRATIVE REQUIREMENTS—
§ 440.14

Three commenters recommended that
the final rulemaking should provide a
right of appeal for a CAA which applied
for, and was denied, allocation or prior-
ity funding. FEA is concerned that per-
mitting a CAA to appeal the denial of
funding to a Regional Administrator
could unduly delay approval of a State
plan, thereby preventing timely distribu-
tion of funds to other sub-grantees. Al-
though the final rulemaking does not per-
mit & CAA to appeal a denial of funding,
final § 440.14(¢e) requires that a Gover-
nor or Reglonal Administrator, in deter-
mining whether or not a CAA's emer-
gENCY energy conservation program has
been effective in meeting the purpose of
the Act or has the capacity to support a
weatherization project of the scope for
which the grant application was made,
shall consider specific factors. These fac-
tors were not included in the proposed
regulation. The regulation now requires
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that the Governor or Regional Adminis-
trator consider the extent to which an
existing program meets its goals, the
qualily of work performed, and the num-
ber, qualifications and experience of staff
members. This will provide a clearer basis
for the determination without delaying
implementation of the program.

HEW suggested that various State
agencies dealing with the problems of
the elderly and handicapped should be
afforded the opportunity to review and
comment on proposed State plans. FEA
considers this suggestion to be unwork-
able In light of applicable time con-
straints. Furthermore, the Policy Ad-
visory Council's (PAC’s) already perform
a similar function to that identified by
the commenter.

Section 440.14 has been changed in
several other respects. First, the notice
provision in paragraph (a) specifically
requires a State to give not less than
10 days notice reasonably calculated to
inform prospective sub-grantees that a
hearing will be held. Second, subpara-
graphs (G) and (H) have been added to
subparagraph (b)¢1) and require a final
Siate plan to include, for any area to be
served by a weatherization proiect, esti-
maies of the numbes of eligible dwelling
units In which the elderly and handi-
capped reside. Third, subparagraph (B)
has been added to subparagraph (b) (2)
and requires & final State plan to include
an explanation of the method used to
select each area to be served by &
weatherizatior project. Fourth, subpara-
graph (F) has been redesignated sub-
paragraph (H: and new subparagraphs
(F; and ‘G) have been added as addi-
tional submission requiremenis for the
plan. Subparagraph (F) requires a
statement of the amount of weatheriza-
tion grant funds allocated to a State.
Subparagraph (() requires an estimate
of the expected average cost per dwelling
unit to be weatherized. These changes
facilitate FEA's review of the plan.

G. MINTMUM PROGRAM REQUIREMENTS—
§ 430.15

The final rulemaking expands proposed
§ 440.15(a" by adding subparagraph (T)
which states that the procedures re-
quired by this paragraph shall also en-
sure that low-income Native Americans
receive beneflts equivalent to the gssist-
ance provided to other low-income per-
sons within a State unless the applicant
has made a recommendation in accord-
ance with § 440.12(h) (10).

Subparagraph (2) has been added to
} 440.15(c> to require that a PAC shall
be responsive to the needs of, and in-
clude a person who represents, Native
Americans.

H. ALLOWABLE EXPENDITURES—) §40.16

1. Labor costs. FEA received 58 com-
ments, including one from CSA, three
from State Governors, 10 fromn represen-
tatives of State agencles, 25 from Com-
munity Action Agencies, and 18 from
other interested parties, to the effect
that labor should be an allowable ex-
penditure under this seetion. Thirteen
commenters suggested that If a grantee
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could certify and document bona fide
but unsuccessful attempts to secure labor
from volunteers, training participants
and public service employment workers,
the appropriate State PAC should be
authorized to walive the restriction on
using granf funds for labor. After
giving lengthy and thorough considera-
tion to the many comments, FEA has
determined not to adopt this suggestion
at this time for the following reasons:
First, the Act requires that funds be
applied to the purchase of materials to
the maximum extent practicable; sec-
ond, the Act requires that lahor be pro-
vided by volunteers and CETA workers
to the maximum extent practicable;
third, the Act states that financial assist-
ance under the program should supple-
ment, and not supplant, State or local
funds in order to maximize the total
amount of funding available for weath-
erization activities; fourth, allowing
labor costs could divert funding from
weatherization assistance to a public
employment resource and manpower
training program. While this latter ob.
Jective may be independently desirable,
the Act does not give FEA a mandate to
incorporate it in Its weatherization
assistance program.

The determination to prohibit labor as
an allowable program expenditure was
made only after considerable debate and
review. This determination was based in
part upon the fact that neither FEA nor
the commenters were able to obtain hard
data on the number of paid workers
needed to supplement volunteers, train-
ing participants, and public service em-
ployment workers, or firmm assurances
that adequate CETA positions would be
made available to support FEA's weath-
erization program. Still, the projected
availability of large amounts of CETA
funds during the period of FEA's weath-
erization program lends compelling sup-
port to the position that States will have
fully adequate funds to support the in-
stallation of the weatherization mate-
rials purchased under this regulation.
FEA intends to monitor this situation
closely during the program year. If FEA
determines, after review of ongoing pro-
grams and analysis of data regarding
the adequacy of manpower, that suffi-
cient volunteers, training participants,
and public service employment workers
are not available to support this effort,
FEA will reconsider this issue, but such
reconsideration will necessarily have to
include a review of how States used their
avaflable CETA funds.

Twenty-one commenters proposed-that
if labor costs are disallowed FEA should,
by formal agreement with DOL, attempt
to ensure the avallgbility of an adequate
supply of CETA manpower for local
weatherization projects. FEA is in the
process of developing a cooperative
agreement to secure coordination with
DOL.

Ten commenters advocated including
costs of supervision as allowable expend-
itures. Proposed § 440.16(b) provided
that expenses incurred for supervisors
or foremen are allowable as administra-

27901

tive expenses, and this provision is re-
tained in the inal rulemaking.

2. Installation Costs, FEA received
nine comments recommmending that the
purchase price of weatherization mate-
rials installed by the supplier constitute
an allowable expenditure. FEA has de-
cided against adopting this recommen-
dation because the purchase price repre-
sents an expenditure for labor to the ex-
tent the price of materials includes in-
stallation costs.

3. Cost of Weuatherization Materials.
Proposed § 440.168(a) lilmited allowable
costs for weatherization materials to
their purchase price F.O.B,, but not in-
cluding mechanical equipment valued in
excess of flfty dollars: the cost of trans-
porting weatherization materials, in-
cluding the costs of maintaining, operat-
ing and insuring vehicles used {o trans-
port materials, but excluding the costs
of purchasing or leasing any vehicles;
and taxes. Nineteen commenters ex-
pressed the view that transportation
costs should include expenditures to pur-
chase and lease vehicles. FEA has deter-
mined that the authorized level of
funding for this program would be over-
burdened By an allowance for vehicle
purchase and leasing costs.

Six commenters suggested that FEA
include the costs of transporting work
crews as allowable expenditures. FEA
has adopted this suggestion and has made
the cost of transporting work crews and
tools and equipment an allowable ex-
penditure. In order to ensure the maxi-
mum utilization of program funds for
the purchase of weatherization materi-
als, FEA has determined that there must
be a limit placed on these expénditures.
Since the Act provides that the Weather-
ization Assistance Program is to be co-
ordinated with other Federsl programs.
and since FEA is aware that the majority
of the weatherization projects receiving
grant funds under this part will be on-
going programs, FEA has determined
that funds should be made available for
transportation principally to new proj-
ects which require start-up money. After
considering the limit to be placed on the
total transportation costs within a State
in this light, FEA has set & maximum of
$7,500 of a Btate’s allocation on such ex-
penditures. This limitation is contained
in § 440.16¢) ().

Seven commenters recommended that
essential storage and insurance costs con-
stitute allowable expenditures. FEA will
not allow these costs in order to maxi-
mize the funding available to purchase
weatherization materials. However, FEA
has amended § 440.16(b) to provide that
allowable administrative expenditures
may include the costs of Hability insur-
ance for personal injury and property
damage for & weatherization project.

FEA received 45 comments urging that
reasonable costs of tools and equipment
necessary to the installation of weatheri-
zation materials constitute allowable ex-
penditures, FEA agrees that for many
weatherization projects, primarily new
projects, these expenses will be essential.
In order to maximijze the expenditure of
grant funds for the purchase of weather-
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ization materials, while at the same time
allowing start-up costs for new projects,
FEA has determined that a Hmit must be
placed on expenditures for tools and
equipment, Accordingly, §440.18(a)(3)
of the final rulemaking provides that to-
tal allownble expenditures include tools
and equipment not In excess of $50 per
item and a total of $5000 or 1 percent of
& Btate’s aHocation, whichever is less.

To implement the restrictiont on these
expenditures, FEA now requires the
budget submitted with the application to
state the amount of expenditures ac-

-campanied by &n -explanation and jus-
tification. Accordingly, an applicant
must anticipate and project its require-
ments with respect to transportation
¢o6ts, vehicle repairs and Insurance, and
fools and equipment in its application.

Ten commenters recommended al-
lowing the costs of purchasing high ef-
ficlency or slternate fuel heating units.
FEA will not allow this expenditure be-
cause of the statutory prohibition on
mechanical equipment in excess of $50.

Ten commenters suggested that the
costs of cleaning or repalring heating
and cooling sources should constitute al-
lowable expenditures, FEA will not allow
these expenses in ¢rder.to maximize the
amount of funds used to purchase
weatherization materjals. Moreover, the
cleaning of heating and cooling sources,
such as replacing an air fllter, is only
s short term energy conservation meas-
ure. Finally, the repair of heating and
cooling sources entails a greater level
of skill than can reasonably be expected
from volunteers or public setvice em-
ployment workers.

HEW commented that damage to a
dwelling unit caused by fire or other
events beyond a resident'’s control should
Justify providing weatherization assist-
ance to a family unit a second time. FEA
sgrees with this recommendation and
has modified § 440.16(c) to provide an
exception to the proposed rulemaking’s
restriction on the use of grant funds to
weatherize a dwelling unit that had pre-
viously been weatherized with funds au-
thorized under the Act. Under the final
regulation, the restriction will not apply
i the dwelling unit has been damaged
&8 & result of fire, flood or other act of
God and the cost of repairing the dam-
age to wentherization materials is not
paid for by insurance coverage,

4. Administrative Costs. Forty-one
commenters considered that the 10 per-
cent allowance for administrative costs
was insufficient because, among other
reasons, grantees are required to audit
annually, and monitor periedically, tocal
projects; grantees are accountable for
thelr sub-grantees’ noncompliance; and
both grantees and sub-grantees have
recordkeeping and reporting require-
ments. Because the Act directs FEA to
confine the allowance for administra-
tive costs to 10 percent of a grant, FEA
is unable to incorporate these sugges-
tions.

8ix commenters recommended that
local projects be entitled to the full 10
percent allowance and that an additional
10 percent should be allowed for the
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State's administrative budget. Two other
commentetrs stressed the importance of
ensuring that sub-grantees would recetve
at least some portion of the 10 percent
administrative budget. FEA wishes to
preserve each grantee’s flexibility to es-
tablish an optimal administrative budget
in light of local needs and opportunities
and therefore has not adopted these
recommendations.

I. BTANDARDS FOR WEATHERIZATION—
§ 440.17

The standards for weatherization ma~
terials and energy conservation tech-
niques are prescribed in § 440.17. With
respect to standards for weatherization
materials, one commenter stated that
plastic sheeting should not be used as
& storm window. FEA finds no justifica-
tion at this time for prohibiting its use
if it meets or exceeds the standards in
Appendix A and if a grantee finds it cost-
effective.

Two other commenters identified a
more sericus problem. One stated that
urea-formaldehyde foam should be ex-
cluded because it mgay generate toxic
fumes. Another recommended the use of
8 low-tec solar panel. In proposed
$ 440.17, FEA permitted the use of
westherization materials for which it
had prescribed no standard. FEA belleves
that this does not meet its statutory
obligation to prescribe standards under
the Act. Moreover, FEA seeks to preclude
the use of weatherization materials which
may be hazardous. Finally, a weatheriza-
tion project should be required to use
westherization materials which have
been demonstrated to be cost-effective
and of reliable quality.

Accordingly, § 440.17(a) now provides
that a weatherization project may only
use weatherization materials for which
standards have been prescribed by FEA.
However, FEA may approve the use of a
weatherization material not listed in Ap-
peridix A of the regulation at the request
of a grantee or sub-grantee. In consid-
ering such a request, FEA will evaluate
the extent to which the use of the mate-~
rial will achieve a balance of a healthful
dwelling environment and maximum
practicable energy conservation. Pur-
thermore, where appropriate FEA will
coordinate its evaluation with the De-
partments of Housing and Urban Devel-
opment and Health, Education, and Wel-
fare and the National Bureau of
Standards.

With respect to approaches to weath-
erization, including energy conservation
techniques, 22 comments were received.

Five commenters recommended that
each PAC he responsible for recommend-
ing a system for inspection of completed
work that will ensure:

(1) That the principlea of & balanced com-
bination of energy conserving improvements
as get forth In the CSA Community Planning
Guide have been adhered to;

{2) That Inflitration problems have been
dealt with;

(3) That insulation materials meet mini-
mum Federal standards of effectiveness;
snd

(4) That quality of workmanship has
been maintained in accordance with stand-

ards descridbed on pages 17-29 of the Com-

munity Planning Guide.
Another commenter stated that the
“balanced combination” approach

causes problems in planning and that
one should proceed “normslly” with
stopping cold air inflltration and with
the use of attic insulation. Two addi-
tional commenters suggested that the
regulation should encourage the great-
est overall energy zavings per dollar
spent rather than the optimal weatheri-
ration of homes.

8ix commenters stated that the Proj-
ect Retro-Techr manual is too limited in
its coverage of the techniques of weath-
erizing single-family homes, 18 appli-
cable only to standard construction and
does not cover all types of work neces-
sary to properly weatherize a dwelling.

After full consideration of these com-
ments, FEA continues to believe that
Project Retro-Tech, at this time, 18 the
clearest procedure avallable to carry out
effective weatherization work. However,
since FEA wishes to encourage local inji-
tiative, while at the same time discharg-
Ing its statutory obligation to prescribe
standards for weatherization techniques,
FEA will follow the approach of pro-
posed §440.17(h) and will permit a
grantee to use alternate techniques ap-
proved by the Regional Administrator if
the alternate approach meets or exceeds
Project Retro-Tech. In considering such
a request, the Regional Administrator
will use the evaluation criteria stated
above for unlisted weatherization mate-
rials.

These exceptions for weatherization
materials and energy conservation tech-
niques will be made on a case-by-case
basis. FEA will consider altering its
standards, by rule, as appropriate, based
upon experience with the program.

J. EL1613LE DwELLING UNITS—3§ 440.18

Forty comments were received criticiz-
ing FEA’s restrictive income eligibility
criteria. The overwhelming concerns
were:

1. The “near poor" and “working poor"
are in great need of weatherization assist-
ance and the program ignores this segment
of the population; and

2. Different Income eligibility criteria
cause confusion at the local level.

The definition of “low-income” is pro-
vided by the Act and cannot be changed
without legislative amendment. Accord-
ingly, FEA has retained the criteria pre-
scribed in the proposal.

K. ADMINISTRATIVE REVIEW~-% 440.30

This appeal procedure applies only to
a State or eligible local applicant but
not to s sub-grantee, such as a CAA.
For example, the regulations do not pro-
vide an appeal right for a CAA which
has applied as a sub-grantee and which
has been denied an ajlocation or prior-
ity in accordance with the requirements
of this part. One commenter recom-
mended a preliminary hearing but FEA
belleves this would only complicate and
delay the funding process.

FEA has revised proposed § 440.30 to
provide greater clarity. The changes
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were necessary, in part, to apply the
review process to a situation where the
Regional Administrator intends to deny
funding to a8 local applicant whose ap-
plication meets the requirements of this
part. For example, two local applicants
may submit applications that comply
with the regulation to conduct weather-
Ization projects in the same ares. In this
situation, nefther party needs to correct
- its application but the Regional Admin-
istrator must choose one or the other.
In this event, the Regional Administra-
tor's intent to deny one of the two appli-
cations will be subject to the review
process, A similar situation arises where
the level of funding precludes a grant
award to all local applicants,

L. TECHNICAL ASSISTANCE

Section 416 of the Act authorizes FEA
to use up to 10 percent of the sums ap-
propriated for FEA's weatherization
program in any fiscal year to provide
technieal assistance to a weatherization
project. Two commenters recommended
that FEA provide such technical assist-
ance. However, FEA has decided not to
exercise this authority in order to maxi-
mize use of funds for actual weather-
izatjon work. FEA intends, however, to
provide as much necessary technical as-
sistance es it can, utilizing whatever ex-
isting staff and resources may appropri-
ately be devoted to this task.

‘The proposed regulation was reviewed

in saccordance with Executive Onrder
11821 and OMRB Circular A-107 issued
November 7, 1974, by Executive Order
11949 and has been determined not to
be a8 major probosal requiring an evalu-
ation of its Inflationary impact.
(Part A of Title IV of the Energy Conserva-
tion and Production Act, Pub. L. 54-385,
80 Stat. 1126 (42 U.B.C. 6326): Pederal En-
ergy Administration Act of 1974, as amended,
Pub. L. 83-275, 15 U.S.C. 761: Executive Or-
der 11790, 30 PR 23185.}

In consideration of the foregoing,
Part 420 of Chapter IT of Title 10 of the
Code of Federal Regulations i{s amended
as set forth below, effective immediately.

Issued in Washington, D.C., May 25,

1877.
Eric J. Fyar,
Acting General Counsel,
Federal Energy Administration,

Bubchapter D, Chapter II of Title 10,
Code of Federal Regulations, is amended
by establishing Part 440 as follows:

Purpose and scope.
Administration of grants,
Definitions.

Allocation of funds.

Native Americans.

Btate applications,

Local applications.
Administrative reqitirements.
Minimum program requirements.
Allowable expenditures,
Standards for weatherization.
Eligible dwelling units.
Owersight responsibility,
Recordkeeping.

Quarteriv revorts,
Administrative review,

RULES AND REGULATIONS

Avrnoarry: Part A of Title IV of the
Energy Conservation and Production Act,
Pub. L. #4-385, 90 Stat. 1126 (42 UB.C.
6328); Federa] Energy Administretion Act of
1974, as amended, Pub. L. 83-375, 15 U.8.0.
761; E.C. 11780, 39 PR 23185

£ 440.1 Purpose and scope.

This part contains the regulations
adopted by the Federal Energy Adminis-
tration to carry out & program of
weatherization assistance for low-in-
come persons established by Part A, 42
U.8.C. 8861-8872, of Title IV of the En-
ergy Conservation and Production Act,
Pub. L. 94-385, 90 Btat. 1125 et seq.

§ 440.2 Administration of grants.

(a) Grant awards under this part
shall be administered in accordance with
the following—

(1) Pederal Management Circular 73-
2, 34 CFR 251, entitled “Audit on Fed-
eral Operations and Programs by Execu-
tive Branch Agencies;”

(2) Federal Management Circular 74—
4, 34 CFR 255, entitled “Cost Principles
Applicable to Grants and Contracts with
State and Local Governments:"”

(3) Pederal Management Circular 74—
7. 34 CFR 256, entitled ‘Uniform Admin-
istrative Reguirements for Grants-in-
Aid to State and Local Governments;”

(4) Office of Management and Budget
Circular A-89, entitled “Catalog of Fed-
eral Domestic Assistance;”

(5) Office of Management and Budget
Circular A-55, entitled “Evaluation, Re-
view and Coordination of Federal and
Pederally Assisted Programs and Prdj-
wm;"

(6) Office of Management and Budget
Circular A-97, entitled “Rules and Regu-
lations Permitting Federal Agencies to
Provide Specialized or Technical Services
to State and Local Units of Government
under Title III of the Intergovernmental
Coordination Act of 1968,;”

(7) Treasury Circular 1082, entitled
“Notification to States of Grant-in-Aid
Information;” and

(8) Buch procedures applicable to this
part as FEA may from time to time pre-
scribe for the administration of grants.

(h) Tools and equipment saeguired
with grant funds provided under this
part shall be the property of the grantee,
as more particularly provided for by
paragraph (a) (3} of this section.

§ 440.3 Definitions.

As used in this part—

“Act” means the Energy Conservation
and Production Act, Pub. L. 94-385, 80
Stat. 1125 et seq.

“Administrator” means the Adminis-
trator of the Federal Energy Adminis-
tration.

“CAA" means a Community Action
Agency. .

“CETA” means the Comprehensive
Emplovment and Training Act of 1873,
42 U.8.C. 2781 et seq.

“Community Action Agency” means
& private corporation or public agency
established pursuant to the Economic
Opportunity Act of 1984, Pub. I.. 88-452,
which is authorized to administer funds
received from Federal, State, local or

27903

private funding entities to assess, design,
operate, finance and aversee antipoverty

rograms.

“Cooling degree days” means s popu-
lation-weighted annual average of the
climatological cooling degree days for
each weather station within a State, as
determined by FEA.

“Cosmetic items” means items which,
when installed, will not reduce energy
costs in & cost-effective manner, includ-
ing, but not limited to finishes, decora-
tive fenestration materials. and eleva-
tion materials such as aluminum siding,
board and bat, clapboard, brick, shakes,
or asphalt siding.

“Director” means the Director of the
Community Services Administration.

“Dwelling unit” means a house, includ-
ing a stationary mobile home, an apart-
ment, a group of rooms, or & single room
occupied as separate Hving quarters.

“Elderly Person' means a person who
is 60 years of age or older.

“Eligible Btate” means any of the
forty-eight contiguous States, Alaska, or
the District of Columbia,

“FEA” means the Federal Energy Ad-
ministration.

“Family unit” means all persons living
together in a dwelling unit.

“Governor” means the chief executive
officer of a State, including the Mayor
of the District of Columbia.

“Grantee”’ means the State or other
entity named in the Notification of Grant
Awargd as the recipient.

“Handicapped person” mesans any in-
dividual (a) who is a handicapped indi-
vidual as defined in section 7¢6) of the
Rehabilitation Act of 1973, (b) who is
under a disability as defined in section
1614(a) (3) (A) or 223(d) (1) of the Social
Becurity Act or in section 102(7) of the
Developmental Disabilities Services and
Facilities Construction Act, or (¢) who
i1s recelving benefits under chapter 11 or
15 of Title 38, United States Code.

‘"Heating degree days” means a popu-
lation-weighted seasonal average of the
climatological heating degree days for
each weather station within a State, as
determined by FEA,

“Heating or cooling source” means a
device the operation of which can raise
nr lower temperatures within a dwelling
unit as part of the permanent heating,
ventilating and air conditiening system
installed in the dwelling unit, including
but not limited to furnaces, heat pumps,
stoves, boilers, heaters, fireplaces, air
conditioners, fans, and solar deyices.

“Indian tribe"” means any tribe, band,
nation or other organized group or com-
munity of Native Americans, including
anv Alaska native village, or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Native
Claims Settlement Act, Pub. L. 92-203;
85 Stat. 688, which (a) is recognized as
eligible for the speclal programs and
services provided by the United States to
Native Americans because of their status
as Native Americans; or (b) is located
on, or in proximity to. a Federal or State
reservation or rancheria.

“Local applicant” means a CAA or
unit of general purpose local government.
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“Low-income” means that income in
relation to family size which (a) is at or
below the poverty level determined in ac-
cordance with criteria established by the
Director of the Qffice of Management
and Budget, or (b) is the basis on which
cash assistance payments have been paid
during the preceding 12 month period
under Titles IV and XVI of the Social
gecu.rity Act or applicable State or local

W.
"Mechanical equipment” means a con-
trol device or apparatus which is pri-
marily designed to improve the heating
or cooling efficiency of a dwelling unit,
and which will be permanently affixed
to an existing heating or cooling source,
including but not limited to a Hue
damper, clock thermostat, filter, or re-
placement limit switches.

“Multi-family dwelling unit” means &
dwelling unit which is located in a struc-
tur;i containing more than one dwelling
unit.

“Native American” means a person
who is & member of an Indian tribe.

“Number of low-income. owner-
occupied dwelling units in the State”
means the number of such dwelling units
in a State, as determined by FEA.

“Number of low-income, renter-occu-
pied dwelling units in the State” means
the number of such dwelling units in a
Btate, as determined by FEA.

“Percentage of total residential energy
used for space cooling” means the na-
tional percentage of total energy used for
space cooling, as determined by FEA.

“Percentage of total residential energy
used for space heating” means the na-
tional percentage of total energy used for
space heating, as determined by FEA.

“Regional Administrator” means a Re~
gional Administrator of the Pederal En-
ergy Administration.

“Rental dwelling unit” means a dwell-
ing unit occupied by a person who pays
rent for the use of the dwelling ynit.

“Separate living quarters” are those in
which the occupants do not live and eat
with any other persons in the structure
and which have either (a) direct access
from the outside of the building or
through a common hsll, or (b} complete
kitchen facilities for the exclusive use of
the occupants. The occupahts may be a
single family, one person living alone,
two or more families living together, or
any other group of related or unrelated
persons who share living arrangements.

“Bingle-family dwelling unit” means
& structure containing no more than ong
dwelling unit.

“State” means each of the States and
the District of Columbia.

“Sub-grantee” means a weatherization
project which veceives a grant of funds
awarded under this part from a grantee,

“Tribal organization” means the rec-
ognized governing body of any Indian
tribe, or anv legally established orga-
nization of Native Americans which is
controlled, sanctioned, or chartered by
such governing body.

“Unit of general purpose local govern-
Ehent" means mt‘;) city, county, town, par-

. village, or other general -
ltical subdivision of a State. purpose po
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“Weatherization project” means a
project conducted in a single geograph-
ieal area which undertakes to weatherize
dwelling units that are thermally in-
efficient.

“Weatherization materials” means
items intended primarily to improve the
heating or cooling efficiency of a dwell-
ing unit including, but not limited to,
ceiling, wall, floor and duct insulation,
vapor barriers, storm windows and doors,
and caulking and weatherstripping, but
not including mechanical equipment val-
ued in excess of $50 per dwelling unit.

§ 440.10 Allocation of fundas.

(a) FEA shall provide financial as-
sistance, from sums appropriated for any
fiscal year, only upon annual applica-
tion.

(b) FEA shall determine the alloca-
tion for eacH State as follows—

(1) The first five million dollars ap-
propriated shall be divided equally
among the eligible Btates; an additional
one hundred thousand dollars shall be
allocated to Alaska,

(2) The percentage of the remaining

available funds allocated to each eligi-
ble State shall be determined by the fol-
lowing formula—
- () The square of the number of heat-
ing degree-days in a State multiplied by
the percentage of total residential en-
ergy used for space heating;

(1) Plus the square of the number of
cooling degree-days in the State multi-
plied by the percentage of total residen-
tial energy used for space cooling;

(iil) Multiplied by the sum of the
number of low-income, owner-occupied
dwelling units in the State and one-half
of the number of low-income, renter-
occupied dwelling units in the State;

(iv) Divided by the sum of the result
produced for all States by the computa-
tion outlined in subparagraphs (1), (i),
and (iil) of this paragraph; and

{v) Multiplied by 100.

(¢c) The Administrator shall notify
each eligible State of the amount of
grant funds for which that State is eli-
gible to apply.

§ 440.}1 Native Americans.

(a) Notwithstanding any other provi-
siont of this part, the Regional Adminis-
trator may determine, after taking into
account the amount of funds made avail-
able to a State to carry out the purposes
of this part, that—

(1) The low-income members of an
Indian tribe are not receiving benefits
under this part equivalent to the assist-
ance provided to other low-ificome per-
sons in the State under this part, and

(2) The members of such tribe would
be better served by means of a grant
made directly to provide such assistance.

(b) In any State for which the Re-
gional Administrator shall have made the
determination referred to in paragraph
(a) of this section, the Regional Adminis-
trator shall reserve from the sums that
would otherwise be allocated to the State
under this part not less than 100 percent,
nor more than 150 percent, of an amount
which bears the same ratic {o the State's

allocation for the fiscal year involved as
the population of all low-income Native
Aimericans for whom a determination
under paragraph (a) of this section has
been made bears to the population of all
low-income persons in the State.

(¢} The Regional Administrator shall
make the determination prescribed in
paragraph (a) of this section in the
event a State shall—

(1) Not apply within the 90 day time
period prescribed in § 440.14(a) (2),

(2) Recommend that direct grants be
made for low-income members of an In-
dian tribe as provided in § 440.12(b) (10},

(3) File an application which FEA
determines, in accordance with the
procedures in § 440.30, not to make ade-
quate provision for the low-income mem-
bers of an Indian tribe residing in the
State, or

(4) Have received grant funds, and
FEA determines, in accordance with the
procedures in § 440.30, that the State
has failed to implement the procedures
required by § 440.15(a) (7).

(d) Any sums reserved by the Regional
Administrator pursuant to paragraph
(b) of this section shall be granted to the
tribal organization serving the individ-
uails for whom the determination has
been made, or where there is no tribal
organization, to such other entity as the
Regional Administrator determines is
able to provide adequate weatherization
assistance pursuant to this part. Where
the Regional Administrator intends to
make a grant to an organization to per-
form services benefiting more than one
Indian tribe, the approval of each Indian
tribe shall be a prerequisite for the issu-
ance of a notice of grant award,

(@) Within 30 days after the Regional
Administrator has reserved funds pursu-
ant to paragraph (b) of this section, the
Regional Administrator shall give writ-
tenn notice to the tribal organization’ or
other qualified entity of the amount of
funds reserved and its eligibility to apply
therefor.

(f) Such tribal organization or other
qualified entity shall thereafter be
treated ag a unit of general purpose local
government eligible to apply for funds
hereunder, pursuant to the provisions of
§ 440.13.

§ 440.12 Siate applications.

(a) To be eligible for financial assist-
ance under this pert, a State shall sub-
mit an application to FEA in conformity
with the requirements of §440.15 not
iater than 90 days after the date of pub-
lication of this part. The Regional Ad-
ministrator shall review each timely
Btate application and. if the submission
otherwise complies with the applicable
provisionis of this part, approve a final
budget and issue & notice of grant award.

(b) Each application shall include—

(1) The name and address of the State
agency or office responsible for admin-
istering the program;

(2) A copy of the final State plan pre-
pared after notice and a public hearing
in accordance with §440.14(a), except
that an epplication by & local applicant

FEDERAL REGISTER, VOL. 42, NO. 105—~WEDNESDAY, JUNE 1, 1977




need not include a copy of the final State
plan;

(3) A detalled description of the man-
ner in which the minimum program re-
quirements of § 440.15 will be met;

(4) The budget for total fynds applied
for under the Act which shall include a
justification and explanation of any
amounts requested for expenditure pur-
suant to § 440.18(a) (2) or (3).

(5) The total number of dwelling units
proposed to be weatherized with grant
funds during the budget period for which
assistance is to be awarded;

(8) A schedule for implementation
which shall indicate the number of
dwelling units which are expected to be
weatherized by calendar quarter;

() An estimate of the number of
single-family and multi-family dwelling
units to be weatherized;

(8} An estimate of the minimum num-
ber of dwelling units to be weatherized
where elderly persons reside;

(9) An estimate of the minimum num-
ber of dwelling units to be weatherized
where handicapped persons reside;

(10) An estimate of the minimum
number of dwelling units to be weather-
ized where Native Americans reside, or
& recommendation that a tribal organi-
zation be treated as o local applicant
eligible to submit an application pursu-
ant to § 440.12(b);

(11) An estimate by percentage of the
Federal manpower programs, volunteer
labor programs or other labor sources
to be used in implementing each pro-
posed weatherization project;

{12) Any determination made in aec-
cordance with § 440.14(d@) not to provide
funds and the reasons for such determi-
nation, except that an application by a
local applicant need not include this
inforrnation; and

{13) Any further information which
the Administrator finds necessary to de-
termine whether an application meets
the requirementy of this part.

§ 440.13 Local applications.

(a)} The Regiong]l Administrator shall
give written notice to al) local applicants
throughout a State of their eligibility to
apply for financial assistance under this
part in the event—

(1) A State, within which a lecal ap-
plicant is situated, falils to submit an ap-
Plication within 90 days of the publica-
tion of this part; or

(2) The Regional Administrator finally
disapproves the application of a State
pursuant to ¢ 440.30 of this part,

(b) To be eligible for financial assist-
ance, a local applicant shali submit an
application pursuant to § 440.12(b) to
the Regional Administrator within 30
days after receiving the notice referred
to in paragraph (a) of this section.

(¢) In the event one or more local ap-
plicants subrmnit a timely application, the
Regional Adminjstrator shall combine
the hearing on the proposed plan pur-
suant to § 440.14(a) with a hearing on
the intention to deny the timely appli-
cation of one or more local applicants,
83 Provided in-§ 440.30, to the maximum
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extent practicable. Based upon the final
plan developed by the Regional Adminis-
trator, the hearing and information sub-
itted by a local applicant and other in-
terested persans, the Regional Adminis-
trator shall determine whether or not to
award 8 grant to a local applicant and
the amount thereof. The Regional Ad-
ministrator may provide financial as-
sistance to a local applicant to carry out
one or more weatherization projects.

§ 440.14 Adminisirative requiremenis.

(a) Before submitting an application,
a8 Btate shall give not less than 10 days
notice of hearing, reasonably calculated
to inform prospective sub-grantees, and
shall conduct one or more public hear-
ings for the purpose of receiving com-
ments on & proposed State plan. The
proposed State plan, which shall iden-
tily and describe proposed weatheriza-
tion projects including a statement of
proposed sub-grantees and the amount
each will recetve, shall he published and
made available throughout the State
prior to the hearing. The notice for the
hearing shall specify that coples of the
plan are avajtable and how they may be
obtained. A transcript of the hearings
shall be prepared and written submis-
sions of views and detea shall be accepted
for the record.

(b) Subsequent to the hearing, the
State shall prepare g final plan which
shall identify and describe—

(1) Each area to be served by a
weatherization project within the State
and shall include for each arefm.

(1) The number of dwelling units to
be weatherized;

(il The climatic conditjons;

{ili) The type of weatherizstion work
to be done;

(iv) The need for weatherization as-
sistance among low-income persons;

(v) The amount of energy t© be con-
served;

(vi) Mechanisms for providing sources
of labor;

(vil) An estimate of the number of
eligible dwelling units in which the elder-
ly reside; and

(vill) An estimate of the number of
eligible dwelling units in which the han-
dicapped reside,

(2} The manner in which the plan is
to be implemented and shall include—

(i) An analysis of the existence and
eflectiveness of any weatherization proj-
ect being carried out by a CAA;

(ii} An explanation of the method
used to select each area to be served by
a weatherization project;

(iii) The extent to which priority will
be given to weatherization of single-
family dwelling units for the elderly
and handicapped;

(iv) The amount of non-Federal re-
sources to be applied to the program;

(v) The amount of Federal resources,
other than FEA weatherization grant
funds, to be applied to the program;

(vi) The amount of weatherizaticn
grant funds allocated to the Btate under
this part;

(vil) the expected average cost per
dwelling to be weatherized, taking into
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account the total number of dwellings
to be weatherized and the total amount
of funds, Federal and non-Federal, ex-
pected to be applied to the program; and

(viti} the number of rental dwelling
units to be weatherized by project, if any.

{c) The plan shall insure that funds
received under the Act will be allocated
to a CAA carrying out a program under
Title II of the Economic Opportunity
Act of 1964, 42 U.S.C. 2808, or to other
appropriste and qualified entities in the
State or geographical area so that—

(1) funds will be allocated to areas on
the basis of the relative need for a
weatherization projeet by low-income
persons, taking into account the factors
referred to in paragraph (b) (1) of this
section; and

(2) (i) funds allocated to a geographi-
cal ares served by an emergency energy
conservation program carried out by a
CAA under section 222(a)(12) of the
Economic Opportunity Act of 1984, shall
be allocated to the CAA, and (i) priority
in the allocation of funds will be given
to the CAA in so much of the geographi-
cal area served by it as is not served
by the emergency energy conservation
program,

(d) Paragraph (c)(2) of this section
shall not apply if ‘the Governor, or the
Regional Administrator acting on behalfl
of the Governor pursuant to § 440.13(c),
determines on the basis of the public
hearing provided under paragraph (a)
of this section that an emergency energy
conservation program carried out by a
CAA—

(1) Has been ineffective in meeting the
purpose of the Act; or

(2) Is clearly not of sufficient size and
cannot in timely fashion develop the ca-
pacity to support the scope of the project
to be carried out in the area with funds
10 be granted under this part.

(e) In making a determination pur-
suant to paragraph (d) of this section,
the Governor, or the Reglonal Adminis-
trator acting on behalf of the Governor
pursuant to § 440.13(c), shall evaluate
the performance of the CAA and shall
consider—

(1) The extent to which the emer-
gency energy conservation program be-
ing carried out achleves the gogls of the
program in a timely fashion;

(2) The quality of work performed;

(3) The number, qualifications and
experience of stafl members; and

(4) The ability to secure volunteers,
training participants and public service
employment workers, pursuant to CETA.

(Y Any eligible local applicant may
request tn its application that the Re-
glonal Administrator determine that the
allocation requirement and priority set
forth in paragraph (¢) (2) of this section
shall not be applied. In this event, the
Regional Administrator shall decide
whether to make th¥® determination as
part of the notice and public hearing
procedure required by § 440.30, which
hearing may be consolidated by the Re-
gional Administrator with the public
hearing required by paragraph (a) of
this section.
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§ 440.15 Minimum program require-
ments.

(a) Prior to the expenditure of any
grant funds each grantee shall develop,
publish and implement procedures to
insure that—

(1) No dwelling unit may be weather-
ized without documentation that the
dwelling unit is an eligible dwelling
unit as provided in § 440.18;

(2) Priority is given to identifving, and
providing weatherization assistance to
elderly and handicapped low-income
persons, and such priority as the appli-
cant determines is appropriate is given
to single-family or other, high-energy-
consuming dwelling units;

(3) Financial assistance provided un-
der this part will be used to supplement,
and not supplant, State or local funds,
and, to the maximum extent practicable
as determined by FEA, to increase the
amounts of these funds that would be
made available in the absence of Federal
funds provided under this part;

(4) To the maximum extent practica-
ble, the grantee will secure the services
of volunteers, training participants and
public service emploviment workers, pur-
suant to CETA. to work under the super-
vision of qualified supervisors and fore-
men;

(5) The limitations set forth in § 440 -
14(c) shall be complied with;

(B) To the maximum extent practica-
ble, the use of weatherization assistance
shall be coordinated with other Federal,
State, local or privately funded programs
in order to improve therma! efficiency
and to conserve energy; and

() The low-income members of an In-
dian tribe shall recelve benefits equiva-
lent to the assistance provided to other
low-income persons within a State unless
the grantee has made the recommenda-
tion provided in § 440.12(b) (10).

(b} If a grantee decides to weatherize
rental dwelling units— :

(1) No rental dweiling unit shall be
weatherized without Arst obtaining the
written permission of the owner of the
dwelling unit or his agent; and

(2) The grantee shall establish pro-
cedures to be approved by the Regional
Administrator to insure that—

(1) The benefits of weatherization as-
sistance shall accrue primarily to low-
income tenants;

(1) Rents shall not be raised because
of the increased value of dwelling units
due-solely to weatherization assistance
provided under this part; and

(iii) No undue or excessive enhance-
ment shall occur to the value of the
dwelling units.

(¢} Prior to the expenditure of any
grant funds, a State policy advisary
council shall be established by a State,
or by the Regional Administrator if a
State does not participate in the pro-
gram, which—

(1) Has special qualifications and sen-
sitivity with respect to solving the prob-
lems of low-income persons, including
the weatherization and energy conserva-
tion problems of these persons;

(2) Is broadly representative of orga-
nizations and agencies, including con-
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sumer groups, that represent low-income
persons, particularly elderly and handi-
capped low-income persons and low-in-
come Native Americans, in the State or
geographical area in question; and

(3) Has responsibility for advising the
appropriate official or agency adminis-
tering the allocation of financial assist-
ance in the State or area with respect
to the development and implementation
of a weatherization assistance program.

(d) No person in the United States
shall, on the ground of race, color, na-
tional origin, or sex, or on the ground of
any other factor shecified in any Federal
law prohibiting discrimination, be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any program, project,
or activity supported in whole or in part
with financial assistance under this part.
Whenever the Administrator determines
that a recipient of financial assistance
under this part has failed to comply with
this paragraph or an applicable regula-
tien, he shall notify the recipient to se-
cure compliance. If within a reasonable
period of time the recipient fails to com-
ply, the Administrator shall (1) refer the
matter to the Attorney General with a
recommendation that an appropriate
civil action be instituted; (2) exercise the
power and functions provided by Title VI
of the Civil Rights Act of 1964 and any
other applicable Federal nondiscrimina-
tion law; or (3) take such other action as
may be provided by law.

£ 440.16 Allowable expenditures.

(a) At least 90 percent of the grant
funds provided to a grantee under this
part shall be used to purchase weatheri-
zation materials. Allowable expenditures
for weatherization materials include
only the following costs—

(1) Purchase of weatherization mate-
rials, FOB, but not inclunding mechanical
equipment valued in excess of fifty dol-
lars per dwelling unit;

(2) An amount authorized by the Re-
gional Administrator during any one
year which shgll not exceed a total ex-
penditure, within a State, of $7,500 for—

(i) Transpertation of weatherization
madterials, tools, equirment. and work
crews, to any storage site and to the site
of weatherization work, except no pur-
chase or lease of vehicles shall be al-
lowed; and

(ii) Maintenance, operation, and in-
surance of vehicles used to transport
weatherization materials;

(3) An amount for tools and equip-
ment suthorized by the Regional Ad-
ministrator during any one year which
shall not exceed a total expenditure
within a State of—

(1) $50 for any one item; and

(it) $5,000 or 1 percent of a State's al-
location under this part, whichever is
less; and

(4) Taxes related to other allowable
expenditures for weatherization materi-
als.
(b) No more than 10 percent of each
grant awarded under this part shall be
used for administrative expenses, Allow-
able administrative expenses shall not

include any costs of laber to carry out a
weatherization project, except for super-
visors and foremen. Allowable adminis-
trative expenses may Include liability
insurance for personal injury and prop-
erty damage for a weatherization proj-
ect.

() Mo grant funds awarded under this
part shall be used for any of the follow-
ing purposes—

(1) To weatherize a dwelling unit
which has been weatherized previously
with grant funds authorized under this
part unless such dwelling unit has been
damaged bv fire, flood, or act of God and
repair of the damage to weatherization
-materials is not pald for by insurance;

(2) To weatherize a dwelling unit
which is vacant or designated for acqui-
sition or clearance by a Federal, State, or
local program within twelve months
from the date weatherization of the
dwelling unit would be scheduled to be
completed; or

(3) To purchase cosmetic items or a
heating or cooling source.

{d) The cost of weatherization mate-
rials provided with financial assistance
under this part shall not exceed $400 in
the case of any dwelling unit unless the
State policy advisory council, established
pursuant to § 440.16(c), provides for a
greater amount with respect to specific
categaries of units or materials.

§ 440.17 Standards and techniques for
weatherizdtion.

(a) Except as provided in paragraph
(b) of this section, only weatherization
materials which meet or exceed stand-
ards prescribed in Appendix A to this
part shall be purchased with funds pro-
vided under this part.

(b} Weatherizétion materinis Tfor
which standards do not exist in Appen-
dix A may be approved by FEA for use
in a weatherization project if requested
by a grantee or sub-grantee.

(c) A weatherization project shall
apply the approaches to weatherization
contained in Project Retro-Tech, FEA
Conservation Paper Number 28, includ-
ing the energy conservation technigues
therein.

(@) Approaches to weatherization not
contained in Project Retro-Tech may be
approved by the Regional Administrator
for use in a weatherization project if—

(1) The use thereof is requested by
a grantee or sub-grantee; and

(2) Such approaches are equal to or
exceed the approaches provided in Proj-
ect Retro-Tech.

(e) In considering a request rmade
pursuant to paragraphs (b) or (d) of
this sectlon, FEA or the Regional! Ad-
ministrator shall—

(1) Evaluate the extent to which the
request is designed to achieve a balance
of healthful dwelling environment and
maximum practigable energy conserva-
tion; and

(2) When appropriate, coordlnate
evaluation through FEA with the Secre-
tary of Housing and Urban Develop-
ment, the Secrétary of Health, Educa-
tion, .and Welfare, and the Director of
the National Bureau of Standards in the
Department of Commerce.
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§ 440.18 Eligible dwelling units.

No dwelling unit shall be eligible for
weatherization assistance under this
part unless it is the dwelling unit of a
family unit—

(a8) Whose income is at or below the
poverty level determined in accordance
with criteria established by the Director
of the Office of Management and
Budget; or

(b) Which contains a member who
has recelved cash assistance payments
under Title IV or XVI of the Social SBe-
curity Act or applicable State or local
law paid during the 12-month perfod
preceding the Federal fiscal year in
which {unds were obligated for financial
assistance to such dwelling unit.

§ 440.20 Oversight responsihility.

() The Administrator and the ap-
propriate Regional Administrator, in
coordination with the Director, shall
monitor and evaluate the operation of
projects carried out by CAA's receiving
financial assistance under this part
through on-site inzpections, or through
other means, in order to insure the ef-
fective provision of weatherization as-
sistance for the dwelling units of low-
income persons.

(b) FEA shall also carry out periodic
evaluations of a program and weather]-
zation projects that are not carried out
by a CAA, and that are receiving finan-
cial assistance under this part.

(¢} The Administrator and the ap-
propriate Regional Administrator, the
Comptroller General of the United
States, and, for a weatherization project
carried out by a CAA, the Director or
any of their duly authorized representa-
tives, shall have access for the purpose
of audit and examination to any books,
documents, papers, information, and
records of any weatherization project
receiving financial assistance under the
Act.

wd) Each grantee shall conduct, on an
annual basis, an audit of the pertinent
records of any subgrantee receiving
financial assistance under this part.

£ 440.21 Recordkeeping.

Each grantee or sub-grantee receiving
Federal financial assistance under this
part shall keep such records as FEA shall
require, including records which fully
disclose the amount and disposition by
each grantee and sub-grantee of the
funds received, the total cost of a weath-
erization project or the total expenditure
to implement the State plan for which
such assistance was given or used, the
source and amount of funds for such
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project or program not supplied by FEA,
and such other records as FEA deems
necessary for an effective audit and per-
formance evaluation. Such recordkeep-
ing shall be in accordance with Federal
Management Circular 74-7 and any fur-
ther requirements of this regulation or
which FEA may otherwise establish un-
der the terms and conditions of a grant.

§ 440.22 Quarterly reports.

Each grantee receiving financial as-
sistance under this part shall submit s
quarterly program performance report
and & quarterly financial report to the
appropriate Reglonal Administrator. The
program performance report shall con-
tain such information as the Adminia-
trator may prescribe in order effectively
to monitor the progress of a grantee.

§ 440.30 Administrative review.

{(a) If a timely application submitted
by a State fails to meet the requirements
of this part and the Regional Adminis-
trator intends to deny the application,
the Reglonal Administrator shall return
the application to the Btate together with
a writien statement of reasons therefor,

(b} The Btate will have a reasonabie
period, as determined by the Regional
Administrator, to amend its appiication
and to resubmit it by a specified date for
reconsideration.

(¢) The Regional Administrator shall
give notice to the applicant in the event
that the Regional Administrator deter-
mines that—

{1) Any application resubmitted by a
State in accordance with paragraph (b)
of this section fails to comply with this
regulation;

(2) Any application returned to a
State pursuant to paragraph (a) of this
section is not timely resubmitted as pro-
vided In paragraph (b): or

{3) The Regional Administrator in-
tends to deny the application of a local
applicant;

(d) The Reglonal Adminijstrator shall

give notice to a grantee in the event the
Reglonal Administrator finds there is &
failure by the grantee t. comply sub-
sta::tia.lly with the provisions of this
part.
(e) The Regional Administrator shall
issue such notice in the form of written
notice malled by registered mail, retum
receipt requested, to the State, local ap-
plicant or grantee and other interested
parties, including—

(1) A statement of reasons for a de-
termination referred to in paragraph (¢)
of this section which the Regional Ad-
ministrator intends to make including an
explanation whether any amendments or
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other actions would resuit in compliance
with the regulation;

(2) The date, place, and time of a pub-
lic hearing to be held by the Adminis-
trator, one subject of which shall be the
proposed determination, which hearing
shall in no event be later than 15 work-
ing days alfter the receipt of such notice;
and (3) The manner in which views may
be presented.

(1) A party which has received notice
under paragraph (e) of this section-—

(1) May make a written submission
of its views with supporting data and
arguments to the Regional Administrator
on or prior to the date of the publie
hearing; and

(2) Bhall be afforded an opportunity
to make an oral presentation at the
public hearing.

(g) The Regional Administrator shail
consider all relevant views and data in-
cluding arguments and other submis-
sions made at the public hearing. The
Regional Administrator shall make, not
later than 5 working days after the pub-
lic hearing, & final determination i writ-
ing stating the reasons for the determi-
nation.

(h) A State or local applicant may ap-
peal in writing from an adverse final
determination made by the Reglonal Ad-
ministrator under paragraph (g) of this
section to the Administrator not later
than 10 working days after receipt of
the Regional Administrator’s determina-
tion. The Administrator shall have 31
working days to consider the appeal and
take any action with respect thereto
which he deems appropriate. Any action
taken by the Administrator shall be the
final determination of FEA. If no action
has been taken by the Administrator
after the expiration of the 21 working
day period, the final determination of
the Regional Administrator shall be the
final determination of FEA.

{1 Anything herein to the contrary
notwithstanding, the public hearing re-
ferred to in paragraph (e)(2) of this
section may be combined, at the discre-
tion of the Reglonal Administrator, with
any other public hearing in the State
conducted pursuant to this part.

(}) Upon issuance of the notice pro-
vided in paragraph (d), the Regional Ad-
ministrator may suspend payments to
any grantee pending a final determi-
nation. If the Regional Administrator
makes a final determination of failure to
comply, the grantee will be ineligible to
participate in the program unless and
until the Regional Administrator is sat-
isfled that there is no longer s failure
to comply.
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APPENDIZ A—STANDARDS FOR WEATHERIZATION MATERIALS
Insulation—Minersl fiber

Material or product Standards
Blanket/batt __cecmeroccememae- Conformance to PS8! HH-I-321E and ABTM
06685-70.
Board o imcmeemm——mmm—m——- Conformance to P.5. HH-I-526C and ABTM 0813-7¢
or C726-72.
Duct material oo Conformance to F.5, HH-1-545B.
Loose fill ..o oo Conformance to F.B. HH-I-1030B and ASTM
CT64-73.
Insulation—Mineral cellular:
Aggregate board. o oeccvan-- Conformance to F.8. HH-1-528B.
Callular class - e e Conformance to F&. HH-I-851B and ASTM
C5582-78.
Perlite __ e Conformance to PB. HH-I-07T4A and ASTM
CB49-78.
Vermiculite . cemmemeaee Conformance to FS HH-I-585B and ASTM
C518-67.
Insulation—Organic fiber:
Cellulose—classes 26 and 76...__ Conformsance to P8, HH-I-8315C and ASTM CT36-
73 (loose Aill) .
Cellulowe—class 200 ... Conformance to F.8. HE-I-515C and ASTM C739-73
(looze fil1) and fire safety requirements.
Vegetable . macaaas Conformance to F.8. HH-1-328B and fire safety re-
quirements.
Board anid block . _.cieanaa Conformance to F.8. LLL-I-335A and ABSTM C208-
72 and fire safety requirements.
Insulation—Organic cellular:
Polystyrene board.. . ___. Conformance to FS. HE-I-024B and ASTM CB578-
89 and fire safety reguirements.
Urethane board_________________ Conformance to F.8. BH-I-530A and ARTM C591-60
and fire safety requirements.
Flexible unicellular__.___..._.... Conformance to F.8. HH-I-537B and ASTM C834-70
and fire safety requirements.

Insulation—Air spaces: Reflective._.. Conformance to F.8. HH-I-1252A.
Btorm windows:

Aluminum frame_....occoeeeooo Equivalent to ANSI A134.3-1973.
Wood frame.. .o Conformance to SBec. 3 of NWMA Industry Standard
1.8.3-73.
Rigid vinyl frame ______________ Conformance to NBES Product Btandara F826-70
and performance guarantee.
PFrameless plastic glaxing _______ Reguired minimum thickness, 8 mil (0.006 in).
Btorm doors:
Aluminupn _ . Equivalent to ANST Al34.4-19T2.
Wood:
PIne e Conformence to Bec, 3 of NWMA 1.85-T3.
Fir, hemlock, spruce........ Conformance to Bec. 3 of FHDA /8-75.
Hardwood veneered.. ._._._._ Conformance to S8ec. E of NWMA I.8.I.-73.
Rigid vinyd_____________________ Conformance to NBS Product Standard PS38-70
and performance guarantee.
Caulks and sealants________________ Commercial availability.
Weatherstripping . _____________ Do.
Vapor barriers_ .. .. . ;oo Conformance to ABTM C765-78.
Clock thermostats. . -c-oomcaeau.. - Commercial avallability.
Norzs

! F.B. meany federal specifications as cited, conies of which may be obtained from Soecifica-
tlons Sales, Bullding 197, Washington Naval Yard, General Services Administration, Wash-
ington, D.C, 20407.
tn: Porrlﬂ;e safety requirements, see Bec. 2.1.3.1 of NBSTR 75-T05 which may be obtained

m .
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