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DEPARTMENT OF ENERGY - . : m«. sSw,,. tbe Act, DOE has made certain
o 585, (202) MO! - clarifications, corrections, and other -
Office. of Oom.mtlon and m M ‘Stra:nn or Vivian mm “discretionary changes to the existin
Energy of Genesal Counsel, Conservatismamd - rule, This action is necessitated by: :
CFRP : Rnguht:om,MnllSﬁopGG—M—ﬂ. avol\nmnn!ﬁmpmgmmsmmthelast -

10 R. art 440 1060 In Avenue, SW., ' 'major rulemaking-issued ox January 4, -
[Docket No. CE-RM-91-110] Washington, PC 20585, {202) 58560807, ;:?4 50 FRbmglan These changes wi}lth

: : ey States ng sections of the
Weatherization Assistance Program for SUPPLEMENTARY WWFORMATION: . - 'rula, theraby);neeu?;glxslg auniform
Low-incoms Persons . L Introduction . . interpretation and application of the
AGENCY: Department nf Energy - The Department of Ensrgy BOEe requirements. DOE has also
ACTION: Not?oe of final nﬂemaking Department) today gives noheam mﬂﬂ appendix A to include all new - -

amendments to revise the progmam aterials approved for use in the

SUMMARY: The Department of Enargy regulations for the Weatherizdion - program through November 30, 1992,
(DOE]} is today isguing final. Aassistance F for Low-lmom . -and the standards for those materials.
- amendments to the regulation fortha . Persons {WAP}, which are codified lu'a9  Some of the definitions in §440.3 have.

' Weatherization Assistance Program for
Low-Income Persons to implement. .
statutory changes enacted as the State
Energy Efficiency

Improvement Ar.t of 1990. In addition to
these statutory changes, DOE is adding
other changes based on program
experience gained over the past 5 years
since issuance of the last version of the
regulation. These changes add clarifying
language or delete obsolete language in

" the regulation in order to ensure
uniform into?ratahon of this regulation
by State and local agencies _
administering the p . The = -
amendments in this final rule will
States and local agencies ndditiona
flexibility in addressing the particular
weatherization needs of their low-
m%me cihz;nasl ;

e principal amendsnoeats nw
final rule are for the purpuses df:
Adding certain cooling measures;
addressing the needs.of renters;
clarifying the allowability of costs to
. abate energy-related health and
hazards; esteliishinrg procednresar
standards for waiver of tha 40 percem

procedures and standards ‘for '
adjustment of the average unit.dwelling -~
cost limitatian for furnece.and.
efficiency modificetions; a‘ﬂmﬁng'Sta‘bas
to increase by upte$ the
amount of funda certain eligible local
agencies can use for administrative
purposes; allowing States the aption of ~
requiring financial participation from
landlerds when weatherizing their
multifamily buildings; and repealing the
performance fund.

EFFECTIVE DATE: This regulation is
effective April 5, 1963. The -
incorporation by reference of certain-
publieations listed in the regulations is
approved by the Director of the Federal
Register as of April 5, 1993,

FOR FURTHER INFORMATION CONTACT:
James Gardner or Greg Reamy,
Weatherization Assistance

Division, U,S. Department of Energy
Mail Stop CE-532, 5G-023, 1000

- percent of grant funds on weal

- uplaga
- i sleeting

ﬁn 440 and which are sfivestisd .- ~besmclarified, and; where neaded, new
by tit

111 of the Enérgy Consarvailism - -
and Production Act, as amesfied (Act).’
42 U.S.C. 6861, of seq. (WAPdanlse
subject to the DOE genems) finmwrisl
assistance regulations in 10 CER part -

'600.) The principal purpese of #he

- regulatory amendments Smslized toluy

is to implement most of the
amendments to the Act by theState

Energy Efficiency Programs
Improvement Act of 1890 (Am‘ﬁ
Ac{,) (Pub. L. 101-440}. Pursuant 4o
new statutory
amendments: (1} Add specificowding
measurss to the pregram; (2) add
provisions for a waiver to the
requirement to spend-an ave of 40
materials; [3) addrovisions hﬂﬂ
m»!‘ﬁl_mtmde 8 q-u-
‘home expendnture. (4) allow lecal
Agancicexs nts of lossthen
SE 4,800 ol wpprepriated fundsio e
5 pem[el)ll fior

; (5) reggulen
‘States to ensure tenants’ mtet'ﬁulmn
rent incroasss nnﬂnlateg actionhs dua. .

) snlalytnmthnﬂzanonworkand

allow Statas landlord .
‘participation‘in thve- we?tl)mrizﬁand
sansiidewieily uitidings; (6) repadthe
performancedund; (7) encourage Stoles

© o avfivaly seek non-Federa) funds te

increase the amount of funds smilabde -
for low-income weatherization; me# 8 -
require States to collect data anmuslly
on the average costs incurred i - = -
weatherization of individual dwelling
units, the average size of the diwellings
weatherized, and the average mcoweof

" househelds receiving assistance. PO -

expects to complets unplemont%alt
the WAP portion of the Amending Act -
by conducting at an eppropriake poist in-

hmela rulm;oakxtrﬁg to a:rt;bl;sh
‘regulations for the award o M
funds to reward best performance by -

States or subgrantaes 42 U S. am
(ﬂ] {0).

" delliitions have been. added which will
pmv‘!de a clearer and more concise
meaning to States and local agencies

- _'who must interpret these regulations.

" 10ther sections applying to energy

audits, allowable expenditures, and

subgrantees have been clarified to
:enhance their meanings; and certain

" mhsolete items have been deleted.

" On October 23, 1991 (56 FR 54932),
“'DOE issued a Notice of Proposed
".Rulemaking, Public Hearings and-

amendments, taday’s final “Request for Public Comments for the

Weatherization Assistance Program for
‘Low-Income Persons. In response to this

" motice, DOE received 290 written

comments and heard testimony from 49

tion individuals at public hearings held
ization

20, 1991, in SanFrancwco.
ﬂ;lh:ambar 13,1991, in BaIUmore.
- MD); December 17, 1991, in Dallas, TX

- and December 19, 1991, in Chicago, IL

"/As a result of the large number of
comments received expressing concerns
«on saveral areas of the NOPR, a number
of significant, as well as minor, changes
Jhave been made to the final rule, and
‘those changes are reflected herein,

DOE congulted with the State Ene
. -Advisory Board chartered under Public
Law 101440, and provided the
:members of the Board an opportunity t6
give advice on the major issuesin the
~ zulemaking including apprapriate
- energy audit procedures.

- . #assndments to the Weatherization
" Assistmnce Program
'#$440.3  Definitions
‘The Amending Act added “children” -
“to the "elderly” and “handicapped” as
groups identified by § 411(b) as
aspecnally deserving of WAP services.
posed a definition for

ch£eon" in §440.3 which included
ldepuﬂems under the age of 18, or age
~18 if a¥ull-time student in & secondary
schesl or equivalent technical or -
wvocational school and who may

In addition to the parts of. to&ay s final Teasonably be expected to complete the

rule to implement the amendments to

program before reaching the age of 19.
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DOE believed thet this definition would
help facilitate the certificetion
process for Slates thet -

. administer both e Health and Humen

Smmdmmm -
Commenters

suggestodﬂmmhogwaihcqﬁu y

to limit the definition; for sxample to
sge 12 and under or age & snd under.
DOE  that the States should have
to-define “childven’ in

definition of “children™ and will nllow
States to define that term in & manmer -
which meets their specific needs, -
providsdudoesnoloxmdmyunuf-
age. This change has been adopted in
the final rule. :
E[)Ehudeldodihdoﬁﬂtinfm o

ons Office Maneger” and -
mpaceditwhh“Sw'  Office
Divecior” es a result of DOE tieki
realignment,

nthe

pmroud 'Y

definition lor “'separste living quarters”
which includes a reference to. “shelters™
for homeless Additionally, o
definition fzir'"shelta"m _ :
which would specifically address umrits
thet house individnalson a I'mpmlry
basis. The current

specifically state thut these m:its can be
woetherized. :

This hes lod %0 confusion
among States when this
issue. Two commenters contendad thet
WAP funds should not bs nsed to
weatherize shoMers, stating that other
resources are avetlshle for shelters, DOE
and 133 commrenters bolievs thet it is -

.approprigte to inclide sheltars undear
ki)

cccupants generally meet all of W :
sligibility criteria. While it may be true
inr somea States that othver resources are
available, DOE has no discretion to
oliminute dwellings that are othorwise
eligible on thet basis, Thﬂafon '
§440.22(f] speci :
weatherization of she! and defines
their eligibility. Farther, mﬁwhbesto
clarify shelters such as group
hones, trausitions] housing, hmsl’w
battered wimen, and other types-of
living mmgemaﬁswhhhmtho
WAP dafinition of & shelter ure Mﬂng
units which are eligible for :
weatherization. o
DOE also to amend §440.3,
Mngﬂd.to

. a8 rogquired by
allnw Stiates lo include wnder

“weatherization materisls” the
following isems: Cooling uﬁdancy
maodifications, which include

replacement

Standards for purchesing 4
materials sre w in: A,

and heat pumps which perfersna dual

- heatingfcooling function. States which

opt 1o include replecensent air

_ conditioners would heve to fallow

applicable Faderel, Stete, and bocal
envirowmental lswes the

covering -
dispossl of old air conditionsrs due to

the types of chemicals used in these
units. The costs esseciated with the

condiioners not be Himited to warm
States. As with any other messure, the
energy wadit procedure rvast dotermime
oo e Gopodias o the e
rep. depending on the
coudiﬁeaen

- results, repiacement

could pwh mmmm
d-wonther States, Hvu
cammenters vecommended against
replacement alr conditioners

-inchading
except for medical ressons. Still other

commentars ergued sgainet the
. Inclusion of sir conditioners under any
circumstances. However, the Amending
Act inclusion of this -
measure. 104 Stet. 1032, Thus, this
mh will he-retained in the finel
n

With respect to ventilstion
equipesent, DOE ywo td amend
appendix A %o include ceiling fane, sttic
fann, wholo house funs, snd evaporative
molm“mmmmgamﬂy
supportive, snd DOE has retsined the
changa in the final rale,
several commeniers recommen
sdding certain other of wgutilation
equipment, sach as fensend
win&wlam.mhndaddsdto
exclude them, Theutypuofm:gdm
equipmen are inelficiont
thersfore not

Dupnonvmimmumdwd
with to shading devices, DOE
believes this measure should continue
to be limited to items such as screens,
window films, and refloctive metoriels

. included

" are not & visble option

. limited tu, furnace or cooling

shading devices. Win&wahdumd

plastic window filns sre alreedy .
A.Vﬂndmtblhldl

ovine. Eovas commentors
mbehmindades .
mmm&ﬂm
because of the considerable amouxnt of
time it takes for trees to grow to a |

- which would provide sufficient shade to
cool the exterior of the

umit,

;pr:gida immediate relief from sress
exzﬂnd?mhut.
& result of commaents received,

wmin § 440, IBM(Z) “That term

" refers to those major improvements

which require the diture of &

- substantial amount of funds to

complete. These include, but a::;ut
replacemants, certain repairs and
replacement of parts to boilers and
furnaces, replacement of wood stoves,
and others as listed in appendix A. In
the absence of capital intensive farnace
or cooling efficiency modifications,
those ftems which are not capital-
intensive should not be used to apply

- for an increass to the sverags per

dwelling unit Bmftetion on
expenditures under § 415{c}{4)(A) of the
Act. xar of such iterns are f;rnm
OT COU! mﬁtma-upa ropairs, filters,
or other i 2 modifications

hmdinuppmd‘ixhwl«kiximprovethe
efficiency of the unit. 42 US.C.

- 8865(c)4NA). Thiess relatively low-cost

items should be hricloded as a partof a
State's regulat weatherization

and the costs sheorbed within the
annuuﬂyadimtodnvmgeperﬁwolhng
unit limitstion on e

§415(c)3} of the Act. 42U.S. C

6865[{:)(3}
§440.12 Stote Applmam

DGE proposed to amend this section
to requive States w0 include, as e ptm of
their spplication, a rentel pian
implementing the pro

§ 440,22(bK3) Sw-rd eumlmlm :

the s would be for meeting

requimm of § 440.22(!;)(3). DOB
mputhi:o hr::au the primny

llPP

responsibility for

wemwnﬁ:sm:-mh
tenants is on the Steles. 42 US.C.

—n

-
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6863(b)(2); 1990 U.S. Code Cong. and
Admin, News 1657. The content of the
- rental plan is further discussed under
§ 440.22. Therefore, the rental plan
requirement in § 440.12 hasbeanr . -
elimipated, and the substance of it has
besn added to §440. 16{i) in order to
reflect the sta tiremerit on
States to establish hn ementing

procedures and processes 42 .8, C
aaastbl(z)(B) :

§440 13 Local Apphcat:‘ons '

crroposed to amend § 440.13
which describes what actions will take
lace in the event a local a Psllicam

ol

s a direct grantee
weatherization proﬁmn The praposed
amendment is largely technical and -
would conform § 440.13 to the appeal
procedures in § 440.30. Since there were
no conments received to this p

change, it has been ndoptacl in the ﬁnai
regulation. - )

§440.14 State Plans

DOE proposed to amend this section
te require States to include the criteria
they will use for providing additional
admmistrnﬂva funds to subgrantees as

pecified in § 440, 1a{d} Also, '
§ 440.14(b)(8)(xii} was proposed tobe .
amended to include the phrase “for use’
statewide™ when referring to the
definition of low income, This would
clarify that a State must use the same
eligibility criteria throughout the State.
That is, when the State determines what
income levels it will use for determining
low incoms, thase income levels would
be applied uniformly throughout the
State, The current regulation definds
low income using three categories and
is often misinterpreted to mean that the
State can use any orall of the categories;
___ thus, mare than one income level could
possibly be used threughout the State—.
for example, 125 percent of poverty for
rural areas and 150-percent of poverty
for urban areas, DOE wishes to meke
clear that a State may not use mere than
one income level in defining low
income. Comments received in these
areas were supportive, and DOE has -
retained its proposed changes. - .
" Consistent with the new Mnﬁo
amendments, DOE proposed to ad
§ 440.14(b)(9){xiv) which allows DOE to
approve established plans end -
procedures, submlttod by Statesasa
part of the State plan, for using Fodeml
funds to increase the amount of :
weatherization assistance that a State
obtains from non-Federal sources
including private sources, Ststes may
take a percentage.of their base grant
(including Petroleum Violation Escrow
funds used under the weatherization
program} ar a percentage of their

: ap roachas, and DOE en

-, {raining lndtechnieal usiutnnm funds

or a portion ofboth to;
leve: activities, States.must

‘identify in ‘their annual plans the

:E:gieﬂeammntcfmud;,dhtﬁhofhow
funds will be used for obtaining
non-Federal resources for their
expect‘g?ﬁg’:agi g&n;‘;ith&a
Bv o m the use
ofthoseFederal!:lsadn Statas must also -

-explain how the smount to be usad far

concein that leveraging is important, but
must supplement; not su; plmt. Federsl
allocations. In other words, States’
lévereging of funds should not result in
less Federal funding for WAP. DOE
views leveraged fundsasawayto
supplement rather than supplant the -
Federal allocations. No changes in.the
proposed regulations appear

necessary,
mx:i;mu;tan said thsil]t thl?i
ragulnhons ng leveraging shou
be more ﬂexah‘: States do have the
flexibility in develaping leveraging -
es them
innovative with their ideas. -
Howaver. as f_':sltlaiohc!lngltm\m, lﬁg:: doas .
require care ing when using -
program funds for this activity.’

Ninsteen commeanters felt that leveraged

funds should not be required to be used
in accordance with WAP regulations. -
The funds disqussed in this section are
DOE appropristed funds of whicha -
limited amount mey be used to conduct
leveraging activities. The types of
leveraging undertakeén pursuant to this

‘ Fm\nsmn may be different from those

everaging activitios under the incentive
fund provisions of the Amending Act,
42 U.5.C. 6865(d).{e). These levemgsd
funds obtained and used under this,
section are gensrally not considered

- “program incoms” under 10 CFR part

660 and; therefore, may be used to
conduct activities that su ﬁport WAP hut
are not subject to WAP rules :
DOE invited comments from States
and other interested ‘on ible .
changes that could be made to
section to eliminate duplicahan, Teduce
unneeessary paperwork, and help ease
'gomng requirements consistent
e governing Act. Twenty-nine
eommantem said certain sections of the
application and plan rarely changed, -
and it is a duplication of efforf to

~pravide these items each year as a Eart
"of the-plan process. DOE is bovind
-thie Act to certain.specific. enntont

requirements; however, these
mg::_maments are.in some mstances
ndant and unnecessary to repeat

. administrative hearin

each year if no change has occurred.
Thus, DOE will allow States to subrmt

- only those sections of the-plan which

have changed from the previous year.
The sections needing mustbe
updated by the States as warranted. This
action will help to streamline the -
application process and reduce the
amouul:i of tine, effort} and costs latulmt go-
into the preparstion of a State .
DOE proposed to.amand § 4?0 i4(a) to

lwar?ngismsonabh * require that a State prepare & “court”

- considered in the context ofiﬂo 1s(b) transcript of State plan public hearings
of the regulation which funds  Four commenters- auggastad thatto
to be aliocated on the baais of mh!ive require a court tranacript of the public -
neeod in each area: hearing on the-State plan was - -

" Thirty-five mmmentau ,qxpreuod They contended that the

unnecessary.

costs associated with prov:ding a court .
transcript, which requires the services
of a court. reporter, were not ;ustiﬁed It
was their view that a State-su ﬂ?
transcript, regardless of whether-a court

_reporter was used, is sufficient. DOE _

agrees and has not finalized the
proposed amendment, Section 440.14(a)
continues to require a verbatim .
transcnpt of the hearing proceedings.

§440.15 Subgrantees

DOE also proposed to clarify
subgrantea selection and removal
procedures in §440.15 by adding a new

- paragraph (e} which would make clear

that & subgrantee found in non- -

‘compliance must be offered &

rulemaking- ublic hearing as
of the' mﬁv!lp:r‘:iefundmg procesls,.m
Grantees have sometimes been unisure of

procedural requirements when they
datermme to replace a'subgrantee for
non-compliance or for other reasons.
DOE received 80 comments in response
to the public hearing requirement.

"With regard to terminations during a
grant period, sixty-six commenters
suggasted that DOE drop the
requirement to hold mrulemahng-type
hearing in favor of an “administrative”
hearing or offor the State the choice of
either type of hearing. Fourteen
.commenters.supported the requirement

“for a ralemaking-type hearing. Most of

the commenters. ﬁelt that the -

&;’)rocess offers the
State and subgran proper forum
for rssohrlng dxsputes with legal
repregentation (if desired). They also
noted that under most, if not all, State
Administrative Procedura Acts {APAsI
subgrantees would be able to receive &
fair hearing on the issues involved.

' Additionally, these APAs allow affected

parties to appeal to a State court.
With regard to selection of .
sul tees for a new.grant period,

- §5414(b)(4) and 415(b){1) of the Act

require a rulemaking-type proceeding
with adequate notice, opportumty for.
‘public comment, and a public hearing.










































